FILED

MAR 14 2006
UNITED STATES COURT OF APPEALS CATHY A, CATTERSON, CLERK

S. COURT OF APPEALS

NOT FOR PUBLICATION

FOR THE NINTH CIRCUIT

BERNARDO HERNANDEZ MARTINEZ, No. 04-73904
Petitioner,
Agency No. A70-211-781
V.
ALBERTO R. GONZALES, Attorney MEMORANDUM*
Generd,

Respondent.

On Petition for Review of an Order of the
Board of Immigration Appeals

Submitted March 8, 2006* *

Before: CANBY, BEEZER, and KOZINSKI, Circuit Judges.
Bernardo Hernandez Martinez, a native and citizen of Mexico, petitions for

review of the Board of Immigration Appeals’ (“BIA”) decision affirming an
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immigration judge’'s (“1J) order denying his motion to reopen removal
proceedings conducted in absentia, his motion to reconsider, and his motion to
remand. We have jurisdiction under 8 U.S.C. § 1252. We review for abuse of
discretion the denial of a motion to reopen and reconsider, Cando-Merida v. INS,
311 F.3d 960, 964 (9th Cir. 2002). We also review for abuse of discretion the
denia of motion to remand, Malhi v. INS, 336 F.3d 989, 993 (9th Cir. 2003), and
we deny the petition for review.

The |J denied Martinez’ s motion to reopen on the ground that the
accompanying medical documents did not provide specific evidence regarding
whether his viral gastroenteritis condition was serious, and therefore he did not
show “exceptional circumstances’ for failing to appear. See 8 U.S.C.

8 1229a(e)(1); Celis-Castellano v. Ashcroft, 298 F.3d 888, 891-92 (9th Cir. 2002).

The BIA and 1J did not abuse their discretion by denying Martinez's motion
to reconsi der because Martinez failed to identify any error of law or factin thelJ's
previous decision and attempted to offer evidence that was previously available.
See 8 C.F.R. §1003.2(b)(1); Socop-Gonzalesv. INS, 272 F.3d 1176, 1180 n.2 (9th
Cir. 2001) (en banc) (noting that the purpose of a motion to reconsider is not to
present new evidence but to demonstrate that the IJ or BIA erred as a matter of law

or fact).



The BIA did not abuse its discretion in denying Martinez’s motion to
remand because he is not primafacie eligible for adjustment of status due to his
inadmissibility. See8 U.S.C. § 1182(a)(6)(B) (an alien who without reasonable
cause failsto attend a proceeding to determine hisinadmissibility isinadmissible).

Martinez' s remaining contentions are unavailing.

PETITION FOR REVIEW DENIED.



